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BRIEF OF DEFENDANT-APPELLANT-PETITIONER, 
THE LONG ISLAND RAIL ROAD COMPANY 


Preliminary Statement 


By Devision and Order of the Honorable Jacob C. Mish- 
ler, Chie. United States District Judge, Eastern District 
of New York, dated November 19, 1976, and filed and en- 
tered in the Office of the Clerk of the Court on Novem- 
ber 22, 1976, Defendant-Appellant, The Long Island Rail 
Road Company (hereinafter LIRR) was permanently en- 
joined and restrained from suspending service to the pri- 
vate sidetrack ef Plaintiff-Appellee, General Motors Cor- 
poration (herein GM), at Bethpage, New York, because 
of GM’s refusal to assume the maintenance cost of the 
switch connection (482a).' The Court’: decision adopted 
the ruling of the ICC to the effect that LIRR could not 
require GM to sign its standard sidetrack agreement, pre- 
vious!y signed by 169 other shippers, but must publish any 
maintenance change in a separate tariff. By Notice of 
Appeal dated December 15, 1976, the LIRR appealed from 
the aforesaid Decision and Order of Judge Mishler (500a) 
and subsequently moved this Court to defer the filing of 
the Briefs and Appendix pending an administratively final 
decision by the Interstate Commerce Corrission (herein- 
after ICC) on a related proceeding invuiving the same 
parties. The LIRK’s motion was granted and the appeal 
was held in abeyance pending the final decision by the ICC 
in Docket No. 36516, Switch Connection Charge at Beth- 
page, N.Y., Long Island Railroad. 


On December 14, 1976, the LIRR filed its Freight Tariff 
No. 72 to become effective January 15, 1977, to impose a 


per car charge of $4.39 on each freight ear delivered on 


the private siding of GM at Bethpage, N.Y. to cover the 
eost of maintaining the switch connection. Under date of 


' Reference to appendix page 


January 12, 1977, GM filed with the ICC a Protest and 
Petition for Suspension of LIRR’s Freight Tariff No. 72 
along with a Verified Complaint (509a). While refusing 
to suspend the tariff, the ICC instituted an investigation 
by Order filed January 28, 1976 (571a), which Order, inter 
alia, required the LIRR to keep account of all amounts 
received pursuant to Freight Tariff No. 72 so that if the 
tariff was subsequently found unlawful, appropriate re- 
funds could be required. The proceeding was subsequently 
assigned for handling under modified procedure (572a) 
and after LIRR and GM filed their various Statements of 
Fact and Argument in February and April of 1977, the 
ICC, Division 2, issued a Report and Order dated August 
96, 1977, and served September 7, 1977, finding that the 
switch maintenance charge in Freight Tariff No. 72 was 
not shown to be lawful and directing the LIRR to eancel 
the tariff within 35 days of the service date of the Order 
and to make appropriate refunds (785a). By Petition to 
the ICC dated October 4, 1977, the LIRR requested that 
the effective date of the aforesaid Report and Order be 
stayed pending judicial review (80la), which Petition for a 
stay was denied by the TCC under date of October 18, 
1977, because of the alleged injury te GMC (S807a). 


The Petition for Judicial Review of the ICC’s Report 
and Order dated August 26, 1977, was filed and served 
Qetober 5, 1977, and the LIRR’s motion to consolidate the 
Appeal from Judge Mishler’s Decision (76-6199) with the 
Petition for Judicial Review of the ICC’s Report sad 
Order in Docket No. 36516 (77-4176) was granted by the 
Order of this Court dated October 17, 1977. 
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Prior Proceedings 


Case No. 76-6199 


Following the refusal of GM to execute the LIRR’s 
standard private siding agreement, the LIRR advised GM 
it would place out of service GM’s private siding at Beth- 
page, N.Y. on November 15, 1972 (40a). GM on November 
14, 1977, commenced an action in the United States District 
Court for the astern District of New York (Civil Action 
No. 72-C-1549) and obtained an Order to Show Why a 
Preliminary Injunction Should Not Be Issued and a Stay 
Prohibiting the LIRR from terminating service to GM’s 
private siding until the Order to Show Cause was heard 
(5a). On December 7, 1972, the return date of the Order 
to Show Cause, upon consent, the Court extended the Re- 
straining Order against the LIRR while GM and LIRR 
submitted a Joint Petition to the ICC for a Declaratory 
Order (15a). Accordingly, a Joint Petition was filed with 
the [ICC (48a) following which the parties submitted State- 
ments of Fact and Argument to the ICC (55a for LIRR; 
129a for GM). The National Industrial Traffic League 
(hereinafter NIT) was permitted by the ICC to intervene 
and it also filed a Statement of Fact and Argument with 
the ICC (172a). 


Under date of May 21, 1974, the ICC served an Initial 
Decision by its Administrative Law Judge Richard 8. Ries 
(924a), which, inter alia, found that the LIRR could not 
iawfully stop servicing GM's private siding because of the 
refusal of GM to sien an agreement whereby it assumed 
the cost of maintaining the switch connection. The LIRR 
duly filed with the ICC its Exceptions to the aforesaid 
Initial Decision of A. lL. J. Ries (238a) to which Replies 
were filed by both GM (250a) and NIT (278a). Under 
date of June 10, 1975, the ICC, Division 3, issued a Deei- 
sion and Order affirming the findings and Initial Decision 
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of A. L. J. Ries (285a) with Commissioner O’Neal dis- 
senting (286a). The LIRR, thereupon, petitioned the ICC 
to reconsider the June 10, 1975, Decision and Order of 
Division 3 (293a) and by Decision dated February 3, 1976, 
the ICC, Division 3 acting as an Appellate Division, af- 
firmed its prior Decision of June 10, 1975 (302a). 


The LIRR, thereupon, in Civil Action No. 72 C 154, 
filed and served a Third-Party Summons and Compla‘nt 
against the United States of America and the ICC so as 
to make them parties in the action pending before the 
United States District Court of the Kastern District of 
New York (3lla). Upon application, NIT was permitted 
by the Court to intervene in the action (31Ja). Answers 
were duly filed on behalf of the ICC (321a), the U.S.A. 
(324a), and NIT (326a), following which the various par- 
ties filed Briefs with the Court (329a-447a). On Septem- 
ber 17, 1976, oral argument was heard by the Honorable 
Jacob Mishler, Chief United States District Judge for the 
Eastern District of New York (448a-45la). Under date of 
November 19, 1976, Judge Mishler issued a Decision and 
Order permanently enjoining the LIRR from not serving 
GM’s private siding and from this Decision and Order the 
instant appeal was taken. 


Case No. 77-4176 


Based upon a finding by Judge Mishler that the LIRR 
had not demonstrated that the line-haul rate failed to com- 
pensate it for its switch maintenance charge (488a-491a) 
and the representation to the Court by the ICC that the 
proper way for LIRR to recover such costs if the line-haul 
rate was inadequate was to file a tariff imposing a separate 
maintenance charge (423a), the LIRR filed with the ICC 
its Freight Tariff No. 72 to be effective January 6, 1977 
(520a-521a). Concurrently, the LIRR moved this Court 


for an Order deferring the filing of the Briefs and Appen- 
dix in Case No. 76-6199 and otherwise holding the Appeal 
in abeyance pending the outcome of any proceeding before 
the ICC involving Freight Tariff No. 72. By Order dated 
February 3, 1977, the Court granted LIRR’s motion and 
deferred the filing of Briefs and the Joint Appendix until 
30 days after a final Decision and Order was issued by the 
ICC in Docket No. 36516, Switch Connection Charge at 
Bethpoac, N.Y -—Long Island Railroad, 


While the ICC refused to suspend LIRR’s Freight 
Tariff No. 72 at the request of GM, it did institute an in- 
vestigative proceeding into its lawfulness under Docket No. 
36516 by Order dated January 26, 1977 (S571la). As here- 
inbefore indicated* during February and April, 1977, both 
LIRR and GM filed Statements of Fact and Argument 
vith the ICC in accordance with 1CC modified procedure 
(573a-783a). Under date of April 28, 1977, the ICC in 
accordance with the requirements of Section 1(5)(b) of 
the Interstate Commerec Act® as added by Section 202 
of the Railroad Revitalization and Regulatory Reform Act 
of 1976 (Public Law 94-210) found that LIRR had market 
dominance for the movements to which Freight Tariff 
No. 72 applied (784a). By Report and Order dated 
August 26, 1977, and served September 7, 1977, (785a) 
the ICC, Division 2, found (797a), that the line-haul 
rates failed to cover even the variable costs of the in- 
volved traffie but held that the LIRR had failed to show 
that the proposed maintenance charge was just and rea- 
sonable since it had not used actual construction costs 
but hau used eurrent replacement costs (798a). The 
Report and Order of August 26, 1977, went on to direct 


2 Supra, page 3. 


849 U.S.C. §1(5) (b). 


the LIRR to cancel its tariff ~vithin 35 days of the service 
date and to refund the charges collected under the tariff 
(799a). On October 4, 1977, the LIRR petitioned the 
ICC for a stay of the effective date of the Order pending 
judicial review by this Court (80la) and on October 5, 
1977, filed with this Court its Petition for Judicial Re- 
view ef the August 26, 1977, Decision and Order of the 
ICC. By Order dated October 14, 1977, the ICC denied 
the LIRR’s Petition for a stay on the grounds that the 
irreparable harm to the LIRR was unclear while GM 
would be injured by being deprived of the use of the 
amounts collected (807a-S08a). 


Statement of Issues Presented 


Did the Court below misinterpret Section 1(9) of the 
Interstate Commerce Act? 


Was prejudicial error committed by the Court below 
and/or the ICC in refusing, contrary to the clear 
language and intent of Section 1(9) of the Interstate 
Commerce Act, to allow the LIRR to recover the 
maintenance costs of the switch connection to the 
GM private siding? 


Statement of Facts 


Prior to 1954, the LIRR required all industries located 
on its line to bear the entire cost of maintaining private 
sidings and switch connections, even though portions 
thereof were on railroad property. In late 1954, in order 
to meet the increasing competition from other modes of 
transportation, the LIRR changed its policy and assumed 
the burden of maintaining the switch connections and those 
portions of the sidings which lay within the limits of its 


right-of-way (75a). Subsequently, in September 1970, 
the LIRR was forced to revert to its prior policy because 
of its soaring deficits, and by 1972 had rene,zotiated, 
without a single refusal, some 169 sidetrack agreements 
out of a total of 278 to conform to the new policy (75a). 


In late 1965, at the request of GM, the private siding 
and switch connection to GM’s plant at Bethpage, N.Y., 
was constructed and placed in service. However, when 
LIRR changed its policy in 1970, GM refused to sign the 
standard agreement submitted to it which would require 
GM to reimburse LIRR for such actual costs of main- 
tenaice as were incurred by LIRR (70a-74a) on the same 
hasis as the agreements signed by the other shippers. 


During the period 1966 through 1972, the annual deficits 
of the LIRR from freight service alone went from $4,868,- 
417 to $11,461,373, an increase of almost 150 percent. 
During the same period, there was little or no increase in 
freight revenues and 1972, when compared with 1966, 
showed an actual decline in both freight revenues and 
total revenues from freight service (123a). With the 
freight expense more than double the total freight service 
revenues, it was obvious that the LIRR was not being re- 
imbursed from the line-haul rates for the cost of main- 
taining the GM switch. <A further study of 1976 GM 
traffic to Bethpage, N.Y., showed that the revenue gene- 
rated therefrom failed to cover full costs and even failed 
to meet the variable costs of handling the traffic by a 
substantial margin (583a-596a). In 1972, LIRR’s aver- 
age annual cost of maintaining a switch such as the GM 
private siding switch was $2,908, and the average annual 
cost of maintaining private siding trackage on railroad 
property was $0.92 per Hnear foot, which in the ease of 
the 390 linear feet of track on LIRR property for the 
GM. siding would total $358 (75a-76a). The tctal cost of 
muintenance and depreciation as of 1976 for the GM 


switeh connection and trackage on railroad »voperty was 
estimated at $1,808 (610a-61la). 


Because of GM’s refusal to sign LIRR’s standard side- 
rack agreement, LIRR notified GM that effective No- 
vember 15, 1972, it would put the track out of service 
and would no longer serve the siding (40a-4la). GM then 
commenced the instant action before the United States 
District Court for the Eastern District of New York. 


Summary of Argument 


Since Section 1(9) of the Interstate Commerce Aci 
clearly states and inten: that a railroad is entitled to 
reasonable compensation ior the construction and mai- 
tenance of a private siding switch connection, if was clear- 
ly error by the Court below and the ICC, in the face of 
LIRR’s horrendous freight deficits, to prevent it from 
requiring GM, like other shippers, to bear the cost of 
maintaining the switch connection as a condition for fur- 
ther service over the switch connection. The standard 
sidetrack agreement, previously signed by 169 other ship- 
pers but which GM refused to sign, required GM_ only 
to repay the railroad for actual work performed on 
the switch connection and siding trackage located on rail- 
road property and thus cannot be considered to be any- 
thing but just, reasonable and nondiseriminatory. 


After specifically finding that the line-haul freight rates 
on GM traffie to Bethpage did not come close to meeting 
even the variable costs of handling the traffic, it was 
arbitrary, improper and prejudicial error for the TCC to 
require the cancellation of LIRR’s Freight Tariff No. 72 
because the charge was based upon estimated costs instead 
of actual past costs. 
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ARGUMENT 
POINT I 


The Court below and the ICC misinterpreted Sec- 
tion 1(9) of the Interstate Commerce Act. 


The applicable language of Section 1(9) of the Inter- 
state Commerce Act (49 USC §1(9)) reads as follows 


Any common carrier . . . upon application of . 
any shipper ... shall construct, maintain and oper- 
ate wpon reasonable terms a switch connection with 
any ... private sidetrack which may be constructed 
to denne with its railroad, where such connection 
is reasonably practicable and can be put in with 
safety and will furnish sufficient business to justify 
the construction and maintenance of the same... 
if any common carrier shall fail to install and op- 
erate any such switch or connec tion as aforesaid, 
on application therefor in writing by any shipper 
_.., such shipper ... may make complaint to the 
\ Commission, as provided in Section 13 of this title, 
and the Commission shall hear and investigate the 
same and shall determine as to the safety and prac- 
ticability thereof and justification and reasonable 
compensation therefor . . . (emphasis added) 


The plain language of the statute contemplates that a 
carrier can and should be compensated for the cost of 
maintaining a switch connection to a private sidetrack. 
The Commission has on other occasions recognized the 
right of a railroad to obtain such compensation by means 
of appropriate agreements. Merchants Rerrigerating Co. 
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v. N.Y. Central, 288 ICC S59; Allied Contatrer Corp. v. 
Maine Central RR,* Docket No. 36148. 


The Court below, however, indicated in its Decision that 
the LIRR could only recoup its maintenance costs by an 
increase in the line-haul rates or a separate reasonable 
maintenance charge (49la). In regard to this last aspect, 
the Court, in a footnote, although declining to rule spe- 
cifically on the issue, indicated that the proper way for a 
earrier to levy the separate maintainence charge would 
be by the filing of a tariff.» This apparently was based 
upon the representations of counsel for the Commission 
at the oral argument before the Court below when he ad- 
vised the Court that the LIRR, if it felt the line-haul rate 
was inadequate, should file a tariff setting up a separate 
charge (471a-472a). 


The statute clearly contemplates and intends allowing 
a carrier to require shippers desiring private sidetrack 
service to enter into a reasonable agreement and that one 
of the terms of such an agreement could be compensation 
for the maintenance of the switch connection. Nothing 
in the act suggests that a carrier is relegated to recover- 
ing its maintenance costs from the line-haul rate or by a 
separate tariff charge and the ICC has recognized this 
in both the Merchants Pv frigerating Co. case, supra, and 
the Allied Container Corp. ease, supra. It is only in the 
ease of the LIRR that the ICC refuses to concede its 
right to obtain maintenance reimbursement by way of the 
standard private siding agreement. 


This ICC proceeding has never been officially reported. A copy 
of the Decision and Order of Division 3 is annexed hereto as Adc- 
dendum A. The Initial Decision of Administrative Law Judge 
Dolan will be found at 425a of the Joint Appendix. 


5 While the Appeal in 76-6199 was being held in abevance, the 
LIRR did exactly + with the result that the Appeal in 77-4176 
is also before this Cov: on a consolidated basis. 


POINT II 


The Court below and the ICC committed prejudicial 
error in refusing to allow the LIRR te recover the 
maintenance costs of the switch connection to the GM 
private siding. 


In Case No. 76-6199, both the Court below and the ICC 
brushed aside the higher freight deficits of the LIRR and 
held that the LIRR had not sustained its burden of show- 
ing that the line-haul rates did not compensate it for the 
maintenance costs of the switch connection to the GM 
private siding at Bethpage. In Case No. 77-4176, the 
TCC, after holding that the LIRR had clearly demon- 
strated that the line-haul rates did not compensate it for 
such maintenance costs, ordered the cancellation of 
LIRR’s Freight Tariff No. 72 on the grounds that the 
per-car charge contained therein am not heen shown to 
be reasonable, since it was based upon estimated costs 
and not actual past costs (798a). 


Unfortunately, the records of the LIRR did not permit 
it to pinpoint the exact past costs of maintaining the 
switch connection to GM’s private siding. Tf LIRR had 
been permitted by the Court below and the ICC to have 
required GM to execute the standard sidetrack agreement, 
there would have been no problem, since bills would be 
rendered only when and if work was actually performed 
and no estimates would be required. 


In any event, the cavalier nature of the treatment ac- 
corded LIRR’s horrendous freight deficit by the Court 
below and the ICC in Case No. 76-6199 was amply demon- 
strated in Case No. 77-4176 by the evidence before and 
the finding of the ICC that the line-haul rates failed to 
cover by a wide margin even the variable costs involved 
in handling the GM traffic. The ICC’s complete lack of 
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concern about LIRR’s desperate financial } oblems was 
not only demonstrated by its ordering Freight Tariff No. 
72 to be eancelled without any determination of what 
would be a permissible reasonable charge but was ampli- 
fied by the ICC’s refusal to stay the cancellation pending 
this appeal. The ICC refused to grant a stay on the 
grounds that the injury to LIRR was unclear and that 
GM would be deprived of the use of the amounts collected 
(S07a), thus ignoring the fact pointed out by LIRR that 
if, on appeal, it prevailed, the LIRR would be unable to 
go back and reco er the amounts it would have been able 
to collect if the stay had been granted, whereas GM would 
have a right of a refund with interest should it prevail 
(S04a-805a). 


In adopting the ICC’s original decision, the Conrt stated 
that “the issue before the TCC was whether the LIRR was 
receiving reasonable compensation for its maintenance of 
the switch connection” and ruled “the [CC decision as to 
the adequacy of compensation is supported by substantial 
evidence” (488a). In the second case, the ICC finally 
admitted the fact that the line-haul rates failed to com- 
pensate the LIRR adequately, but still refused to allow 
LIRR to recover the maintenance costs. 


Clearly, in the face of the overwhelming evidence of 
LIRR’s freight deficits, the Court below in Case No. 76- 
6199 and the ICC in Case No. 77-4176 should have allowed 
the LIRR to utilize the same means used by the Maine 
Central Railroad in the AllNed Container Corp. case, 
supra, and the New York Central Railroad in the Mer- 
chants Refrigerating Co. case, supra, by requiring, through 
the medium of the standard sidetrack agreement, GM_ to 
pay the actual costs of maintenance as incurred and billed. 


CONCLUSION 


In Case No. 76-6199, the Decision and Order of the 
Court below should be reversed and remanded with 
directions to refuse to enjoin the LIRR from declining 
to serve GM’s private siding unless and until GM signs 
LIRR’s standard sidetrack agreement under which GM 
will reimburse LIRR for actuai maintenance costs 
when and as incurred and billed. In the alteinative, 
this Court should set aside, annul and vacate the 
August 26, 1977 Report and Order of the ICC, direct- 
ing the cancellation of LIRR’s Freight Tariff No. 72. 


Respectfully submitted, 


Grorcs M. ONKEN 

Ricuarp H. STOKES 
Jamaica Station 
Jamaica, New York 11435 


Wa ter J. Myskowski 
707 Ring Building 
1200 18th Street, N.W. 
Washington, D.C. 20036 


Attorneys for Defendant-Appellant- 
Petitioner, The Long Island Rail 
Road Company 
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ADDENDUM A 


Decision and Order of Division 3 of the Interstate 
Commerce Commission 


At a Session of the Interstate Comimerce Comnnission, 
Division 3, held at its office in Washington, D. C., on 
the 27th day of October, 1976. 


No. 36143 


—_— OO OO 


ALLIED CONTAINER CORPORATION 
Ve 


Marine Central Rar~roap ComPaNny 


-_——— 


Upon consideration of the complaint and record in the 
above-captioned proceeding, including the initial decision 
of the Administrative Law Judge served on April 29, 1976; 
the exceptions thereto filed by complainant on June 1, 
1976; and the reply thereto filed by defendants on June 
17, 1976; and 


It appearing, That the Administrative Law Judge found 
that complainant failed to establish tl at defendant’s cus- 
tomary practice of requiring a shipper on a private side- 
track to bear the cost of construction and maintenance of 
private sidetracks including switch connections and spurs 
on lead tracks, was unjust and unreasonable or in violation 
of sections 1(3), (4), (6) or (9) of the act; 
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It further appearing, That the complainant excepts to 
the Administrative Law Judge’s finding that defendant's 
customary practice, as affecting complainant, did not vio- 
late sections 1(9) and 1(6) of the act, and to the findings 
that defendant has consistently required the same contrac- 
tual terms of its other patrons served from private sidings 
and that defendant has never absorbed into its line-haul 
rates the construction and maintenance costs of switch 
connection facilities to private sidetracks; 


It further appearing, That the Administrative Law 
Judge did not err in his finding of no violation of sections 
1(9) and 1(6) of the act because: cefendant’s right to rea- 
sonable compensation for the cost of constructing and 
maintaining a switch connection facility to a private side- 
track arises under section 1(9); the practice of charging 
patrons separately, as is customary with defendant, rather 
than absorbing such costs into line-haul rates, may be a 
reasonable method of compensation under 1(9), General 
Motors Corp., Long I.R. Priv. Sidetrack, gol LO. Gat; 
in light of defendant’s longstanding and uniformly applied 
practice of separately charging its patrons and never ab- 
sorbing such costs, defendant’s compensation is reasonable 
under section 1(9); the specific and comprehensive cover- 
age of private switch connections in section 1(9) precludes 
reliance upon section 1(6) as the souree of an obligation 
to provide private delivery systems as part of the general 
transportation facility; 


It further appearing, That the record contained suffi- 
cient, unrebulted evidence in the form of statements by 
defendant’s witnesses concerning the questioned practices 
to support the Administrative Law Judge’s findings of 
uniform treatment and segregation of costs; 


And it further appearing, That the exceptions do not 
show any material errors in the Administrative Law 
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Judge’s statement and evaluation of the facts, conclusions 
of law, or findings; do not raise any material matters of 
fact or law not adequately considered and properly dis- 
posed of in his initial decision; and are not of such a 
nature as to require the issuance of a report by Division 3 
discussing the evidence and the arguments advanced in 
light of the exceptions; ; 


Wherefore, and good cause appearing therefor: 


We find, That the evidence considered in light of the 
exceptions and the reply thereto does not warrant a result 
different from that reached by the Administrative Law 
Judge, and that the statement of facts, conclusions, and 
findings of the Administrative Law Judge, being proper 
and correct in all material respects, should be, and they 
are hereby, affirmed and adopted as our own; 


It is ordered, That the complaint filed in this proceeding 
be, and it is hereby, dismissed; 

By the Commission, Division 5, Commissioners. Brown, 
MacFar.anp, and Cuapp. 


Rosert L. Oswaup 
Secretary 
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